A SHORT HISTORY OF THE BAR IN THE NORTHERN TERRITORY
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As the title suggests, this article traces the history of the bar in the Northern Territory from 1873 to the present time.   Until 1974, there was no independent bar; the reasons for its establishment and growth since then are examined.  The establishment of the Northern Territory Bar Association in 1980 and its work since then is described.   Other issues dealt with are legislative recognition of independent barristers; the appointment of Queen’s Counsel; Bar rules; the organisation and structure of the bar; female barristers; barristers employed by the Crown and the Office of the DPP; and challenges facing the bar arising from the implementation of the National Competition Policy.

Introduction

The legal profession in the Northern Territory has always been a fused profession.  The reasons for this are partly historical, and partly a matter of necessity.  When the Northern Territory was annexed to South Australia by letters patent issued by Queen Victoria on the 6th of July 1863, the practical, if not the immediate legal effect, was the establishment of a legal system for the Northern Territory heavily influenced by South Australian law which had never had a split profession.  In any event, the population of the Northern Territory would not have supported an independent bar.  It was not until 1974 that the first attempt was made to establish an independent bar, in the sense of practitioners specialising as barristers independent from any solicitor or firm of solicitors.  Consequently, for over 100 years, those practitioners who appeared in the courts as barristers also practised as solicitors.  

Prominent barristers whilst the Territory was part of South Australia

The first lawyer to arrive in the Northern Territory was William James Villeneuve Smith (1824-1902).  Smith, who had been called to the bar in England and had been admitted to the bar in South Australia in 1871 arrived in Palmerston in 1872 or 1873
.  A colourful and impetuous character who delighted in upsetting the establishment, Smith had a busy practice mainly in the Mining Warden’s Court and Local Court before he returned to Adelaide in 1875.  His main opponent, Dr Kaufman, was by contrast a quiet and harmless personality who took little part in public affairs
.  Apart from Charles Edward Herbert, who practised briefly in the Territory in the period around 1880-1882 and again as a partner in the firm of H.E. Downer and Herbert from 1896, none of the other early South Australian practitioners made any significant mark on public life in the Northern Territory.  From 1900 Herbert served as an M.L.A. in the South Australian Parliament where he sought, unsuccessfully, to alter government policy which required the Judge of the Northern Territory to sit in the lower courts as well as to exercise the jurisdiction of the Supreme Court in criminal trials.  He also sought to have the office of Judge separated from that of Government Resident, as it had been between 1884-1892. After Justice Dashwood’s retirement in 1905, he succeeded him as Government Resident and Judge of the Northern Territory (1905-1910).   Subsequently Herbert served as Deputy Chief Judicial Officer for the Territory of  Papua (1910-1926), but the title of Judge eluded him until 1926.   Shortly thereafter he retired to his property at Koolpinyah, south of Darwin.   In 1927 he was appointed Administrator of Norfolk Island, where he died in 1929.

The Bar 1911-1970

On the 1st of January 1911 the Northern Territory became a Territory of the Commonwealth.  On 30 May 1911, the Commonwealth established the Supreme Court of the Northern Territory.  This came about partly as a result of agitation in the local press, which forcefully pointed out the difficulties caused by the absence of a local registry and a permanent resident Judge
.  The new Court had power to admit legal practitioners as well as to suspend or remove them from practice.  At that time, Darwin, as Palmerston was now called, had two practitioners, John James Symes and Ross Ibbotson Dalton Mallam
 who had arrived in 1910.  In 1912, Donald Arthur Roberts took up a position in the employ of Symes and ultimately took over his practice after Symes’ death in 1915
. As there was no Crown Prosecutor’s Office in the Northern Territory either Roberts or Mallam was briefed to prosecute all criminal trials, the other being briefed to appear for the accused.  Both Roberts and Mallam were very successful as barristers and contributed much to early Territory life.  Both were to become Judges of the Supreme Court, the former from 1921-1928 and the latter from 1928-1933.  Despite differing personalities and political opinions they got on well together and from time to time combined their efforts to bring to public attention incompetence in the bureaucracy, which neither of them would tolerate.  Both shared a mutual enmity for Gerald Hogan a Special Magistrate and the Registrar of the Supreme Court who was appointed to the office of Deputy Judge after the expulsion of Judge Bevan (together with the Director of the Northern Territory and the Government Secretary) as a result of the infamous Darwin Rebellion in 1919.
  After Judge Bevan had been removed from office in October 1920
, Mallam submitted to Deputy Judge Hogan in the case of an appeal from the Magistrate’s Court, (Presley v Geraghty) that he was invalidly appointed.  Hogan rejected Mallam’s submission and in subsequent proceedings involving a probate matter he suspended Mallam from practice for 12 months for filing an affidavit which he found was made with the intention of misleading the court and calculated to interfere with the course of justice
.  Mallam appealed that decision as well as the decision in Presley v Geraghty to the High Court, which ultimately held, in 1921, that Hogan was indeed invalidly appointed and that all orders that he had made after October 15th 1920 were nullities
.  This necessitated retrospective amendments to the Supreme Court Ordinance validating Hogan DJ’s decisions, except of course, the decision in Presley v Geraghty and his decision to suspend Mallam from practice. 

However, Hogan made one worthwhile contribution.  In 1922 he persuaded the Minister for Home and Territories to appoint a Crown Law Officer for the Northern Territory.  The first appointee was Algenon Charles Braham who arrived in Darwin in mid February of 1923 to take up his appointment.  Regrettably Braham was not a happy choice.  He immediately became embroiled in a lengthy dispute with Judge Roberts over ownership of the Supreme Court library books and over the fact that the Government Secretary, Charles Barnett Story, had given Braham permission to establish his office in the Jury Room.  Roberts had a poor opinion of Braham whom he described as a drunk, an incompetent and a nuisance, and objectionable to women when under the influence.  In June 1928 Braham was succeed by Eric Thomas Asche
, the father of Austin Asche, who was later to become the Supreme Court’s third Chief Justice in 1987.

During most of the 1920s the private profession remained at three:  Mallam, Braham and Norman Wilson Barratt who had arrived in Darwin in September 1923 and was probably employed by Mallam.  On 19 July 1926, Frank Ernest Bateman, who had been admitted in Victoria as a barrister in 1894 and admitted in Western Australia in 1905, was given provisional admission.  He was struck off the roll by Roberts J on October 4th 1926, only 67 days after his admission in relation to a false affidavit of service of some notices in certain bankruptcy proceedings relating to the calling of a meeting of the creditors of the late Dr John Norris.  The matter had been brought to the Judge’s attention by a number of statutory declarations posted to the Judge anonymously by Mallam and Barratt, who had prepared them.  The false affidavit had been made only 4 days after his admission.  As there was no Law Society and no one moved to have Bateman struck off, the Judge himself drafted the necessary papers for Bateman to be summonsed before him and caused them to be served.  Roberts J found that the affidavit was false and that he did not believe Bateman as a witness.  He remarked:

“I prefer to think that this is due to mental infliction and perhaps hallucination rather than to sheer dishonesty or wickedness.  The effect of such conduct though, from whatever cause, would be most dangerous to the public and to anyone against whom he might become embittered
.”

Roberts J later discovered that Bateman had in fact spent quite some time as an inpatient in a mental institution in Western Australia.

During the 1930s the number of local barristers began to grow.  In 1933 there were at least five - E.T. Asche, W.J.P. Fitzgerald, J.S. Harris, H.J. Foster and G.W. Michell. Fitzgerald was the counsel who represented Tuckier in his two trials for murder in August 1934.  Tuckier was acquitted of a charge of killing an unknown man at Woodah Island but was convicted of the murder of Constable Albert McColl in a separate trial held only days later.  The prosecutor was J.S. Harris who was then acting as the Crown Law Officer
.  Fitzgerald’s competence as Tuckier’s counsel was severely criticised by the High Court:  see Tuckier v The King (1934) 52 CLR 335 at 346-347.

By 1938 A.B. (Brough) Newell and John W (Tiger) Lyons had both arrived in Darwin.  Lyons was ultimately to become the Mayor of Darwin and a member of the Legislative Council and was well known as a fearless counsel, although it was said of him that he would sometimes represent litigants with no more than a few notes of instructions written on the back of a cigarette packet
.

After the bombing of Darwin in February 1942 the civil population was evacuated and the whole of the Northern Territory was placed under military control pursuant to the provisions of the National Security (Emergency Control) Regulations.  The regulations remained in force over most of the Northern Territory until the 20th of November 1945 and were not removed entirely until the 28th of February 1946.  During this period the Supreme Court of the Northern Territory still continued to function but there were virtually no private practitioners left in the Northern Territory apart from those who were serving in the armed forces, and Dick Ward who resided for a period in Alice Springs.  Judge Wells made arrangements with the military authorities to allow lawyers serving in the armed forces to represent defendants in criminal proceedings
.  The offices of Crown Prosecutor and Deputy Crown Prosecutor still remained and it appears likely that the Commonwealth retained officers in those positions in Alice Springs during the war years.

Immediately after the war Dick Ward went into partnership with Neil Hargrave to form the firm of Ward and Hargrave in Alice Springs and Brough Newell returned to Darwin. Subsequently, Ward joined Newell in Darwin to form the firm of Newell and Ward which ultimately became the firm of Ward Keller and Rorrison now known as Ward Keller.  Tiger Lyons also returned to Darwin.

As by this time regular passenger flights to Darwin were available from Adelaide, it was not uncommon to find Senior Counsel from interstate appearing in major matters as early as 1951.  During the 1950s and 1960s the number of legal practitioners in private practice in both Darwin and Alice Springs began to grow but still the firms remained small practices of usually one, two or three practitioners with one of those practitioners performing all of the counsel work.  Among the more prominent members of the bar at this time were Dick Ward, John Lyons, Phil Rice, Ian Barker, Cameron Stuart, Ron Withnall and Jim Williams.

The establishment of an independent bar

Gradually as the firms began to grow in Darwin, the practice evolved of one of the partners of the firm working solely as in-house counsel within his firm.  By the early 1970s there were nine practitioners who worked either solely as barristers or primarily as barristers in this fashion:  Graham MacNish, Dick Ward, Ian Barker, John McCormack, Michael Maurice, John Waters, Tom Pauling, Brian Martin and myself.  At that stage there was still no Legal Practitioners Act for the Northern Territory.  The Law Society of the Northern Territory which had been formed in 1969 had no statutory powers
.  The only measure of control over the legal profession by statute was an ordinance which dealt with the requirement to have trust accounts audited.  There was no such thing as a practising certificate.  It was necessary to be admitted to the Supreme Court as a barrister and solicitor and the Court did recognise the Law Society as a moving body for the purpose of any disciplinary proceedings, but essentially the legal profession was very much in the control of the Judge. 

In 1974 the Legislative Council passed the Legal Practitioners Ordinance 1974 which was introduced into the House as a Private Member’s Bill by Dick Ward on behalf of the Law Society
.  At that stage no separate recognition was given to barristers although s20 of the Ordinance did provide for the appointment of Queen’s Counsel and s21 provided for rights of precedence between counsel.  During the 1970s and early 1980s Presidents of the Law Society tended to be leading in-house counsel, rather than solicitors.

In 1974, Michael Maurice, who had previously been an in-house counsel with Ward Keller and Rorrison from September 1972 to the end of 1973, returned to Darwin from the Sydney bar and, with effect from the 1st of July 1974, set himself up as an independent barrister.  From the 1st of September 1974 he was joined by Tom Pauling. Barristers’ Chambers, as the new independents called themselves, was established on the 3rd floor of Mallam Chambers in Mitchell Street, the same building as was then occupied by Ward Keller and Rorrison.

In the same year Dick Ward and Ian Barker were both appointed Queen’s Counsel.  Dick remained with Ward Keller for a few months before being elevated to the bench but Ian was required to give an undertaking to Forster J. to practice at the independent bar.  Consequently he left the firm of Withnall and Barker, of which he had been a partner since 1971, upon the basis that, in lieu of his share of the partnership, the firm would provide him with an office and typing facilities for a period of 5 years at the firm’s offices at the 1st floor at the Cercerilli Building in Cavanagh Street. Barker Q.C. joined the independent bar as from the 1st of August 1974.

The organisation of the independent bar at this stage was very loose.  There were still no provisions in the Legal Practitioners Ordinance which gave them any recognition and of course there was no such thing as a Bar Council or Bar Association.

Undeterred by tradition or bar rules, the fledgling independent bar made its own arrangements with the other members of the legal profession.  Significantly, there was no requirement for senior counsel to appear only with a junior counsel, there was no such thing as a two-thirds rule, and there was no clerking system - barristers made  their own engagements directly with the solicitors who wished to employ them.  But they did do only bar work, accepted instructions only from an instructing solicitor, and honoured the cab-rank rule.

On the 25th of December 1974, Cyclone Tracy destroyed Darwin and with it the top floor of the Cercerilli Building which forced Barker to join Maurice and Pauling.  In the years after the Cyclone the independent bar grew both in numbers and in importance.  The success of this growth can be attributed to a number of factors.  First, the independent bar was strongly supported by Paul Everingham
, who at that stage was still in practice and had a fair amount of litigation work to brief out.  Secondly the members of the bar were supported by the firms for whom they had each previously worked.  Thirdly it soon became apparent to the rest of the profession that members of the independent bar were able to provide a cheaper and better quality of service to their clients.  Fortunately those who had started the independent bar were people of considerable legal skill and forensic ability and what became apparent very quickly was that it was difficult for part time barristers to compete adequately with them.  It was rather like a good amateur trying to take on a professional.  The bar was also supported by a number of a younger barristers who joined up in the period between 1975-1980 and who also demonstrated considerable skill
.  

From the beginning the new independent bar put a lot of resources into its library.  As Michael Maurice Q.C. was later to explain
, the presence of a good working library as well as a good environment to use the library was a significant factor in its success.  Apart from providing a necessary resource which was otherwise available only at the Supreme Court Library, the library became the bedrock around which people clustered; it was a place where ideas could be exchanged about the law or about advocacy in general.  It represented to the solicitors a resource larger than any individual; solicitors knew that by briefing a member of the bar they were briefing someone who had the ability to tap into a large legal resource as well as to tap into the ideas of others.  

The bar may have been young - apart from Barker, none had turned forty - but it was a very professional outfit.  As Michael Maurice puts it:

“We projected ourselves as confident and brash - people who wanted to be advocates.”

But most of all the Bar was successful because there was a demand for its services and the firms found it convenient and cost effective to brief out to them.

By 1980 there were nine practitioners practising at the independent bar
 and the system of employing in-house counsel in the firms had all but died out.

At this stage, because the Legal Practitioners Act
 did not differentiate between the two branches of the profession, barristers were required to have an unrestricted practising certificate in order to practice on their own account.  This was not customary in the eastern States.  Further, they were also required to keep a trust account and have it audited, (or obtain an exemption from the Law Society) notwithstanding the fact that they did not receive any trust monies.  They were also required to comply with the provisions of the Act requiring all practitioners to take out professional indemnity insurance and to contribute towards the Fidelity Fund.  Many barristers thought these provisions had little to do with the practice of being a barrister.  

It was clear that the bar needed its own professional association but the main reason for establishing the Northern Territory Bar Association was to enable the barristers to affiliate with the Australian Bar Association.  Notwithstanding that all members of the bar were members of the Law Society and recognised the Law Society’s right to control ethical rulings and matters of professional conduct and discipline, there was a feeling of isolation from other Australian barristers by the lack of any formal organisation which could be recognised and affiliated with the other bar associations throughout Australia.  If the bar was to be a successful entity, now that it was starting to grow it was thought necessary to put in place rules of professional conduct which would be binding upon barristers only, dealing with such matters as the cab-rank rule, and the circumstances under which it would be appropriate for a member of the bar to attend on a solicitor’s office etc.  So far as rules of ethical conduct were concerned, the practice had long been to use the rules of New South Wales Bar for guidance, although, as previously mentioned, a number of those rules clearly did not apply.  By this time Barrister’s Chambers had moved to Paul Everingham and Co’s former premises at 99 Mitchell Street.  Those premises soon became overcrowded and it was apparent that either the bar would have to move if all members were to remain at the same location or other chambers would be formed by necessity.  The sooner someone established a separate chambers the sooner these type of problems were going to become critical.

The formation of The Northern Territory Bar Association

The Northern Territory Bar Association was formed by the election of a steering committee at a meeting held at 99 Mitchell Street on the 27th of June 1980.  Present at the meeting were Messrs. Barker Q.C., Eames, Maurice, Pauling, Hiley, Bracher, Parsons, Harrison and Gaffey.  It was decided that a constitution should be prepared, that the association should be formed and that Messrs. Maurice, Pauling and Hiley should be elected as President, Secretary and Treasurer respectively
. 

A number of efforts of a rather desultory nature were made over the ensuing  years to prepare a constitution for the Bar Association. For a long time progress stalled as it was felt to be unnecessary; from time to time there would be elections called, and general meetings held at which resolutions were passed.  The view was that any matters which needed to be done to promote the bar generally did not depend upon the Association having a formal set of rules.  Obviously the Australian Bar Association did not think the absence of a Constitution was of any importance as it admitted the Association as an affiliated body on the 27th of February 1981.

In part this attitude reflected the view that the members of the Bar Association did not want the bar to be seen as an entirely separate organisation from the Law Society.  It was an unusual situation.  Those who practiced as independent barristers did so voluntarily.  Any rules of professional conduct which the Bar Association passed were only binding upon them as a matter of honour.  Breaches of the rules may have led to expulsion from chambers, but little else: an expelled member could have established his own chambers and continued to practise.  Indeed there was nothing to prevent a sole practitioner from holding himself out as an independent barrister and at the same time accepting briefs from persons other than solicitors.  I might add there is still no prohibition against that
.  

Counsels’ Chambers (NT) Pty. Ltd.

At first the organisation of the bar was really in two parts.  I have mentioned the Bar Association, but the more formal part of its organisation was that of Counsels’ Chambers (NT) Pty Ltd of which each member was a shareholder.  Counsels’ Chambers held the lease on Barristers’ Chambers, employed the staff, owned the library and most of the furniture and fittings.  Each barrister contributed an amount monthly by way of floor fees.  In this way, individual barristers were able to share the costs of the library, the use of a typing pool, a receptionist, a librarian and ultimately a clerk. The system of a solicitor wishing to engage a barrister by direct contact with the barrister concerned, led to difficulties if the barrister was not in his chambers; consequently a floor diary was kept and a system of “pencilling in” was adopted so that a solicitor could gain first priority over a particular barrister until such time as he had had the opportunity to deliver the brief
.  Counsels’ Chambers was run as a business in the sense that it received income and employed staff and had telephone bills and other outgoings to meet, but it was also the medium through which much of what otherwise would have been dealt with by the Bar Association was controlled.  Indeed in the 1980s it was often difficult to tell whether one was attending a Bar Association meeting or a Counsels’ Chambers meeting, as matters pertinent to both organisations were often discussed at the same meeting.  It was because of this that there was no immediate pressure to establish a set of Bar Rules - discipline could be maintained through the meetings of Counsels’ Chambers.  Nevertheless it was felt desirable to press ahead with a formal set of Bar Rules, and these were finally adopted by the Bar Association on the 28th of May 1985.  

When I first joined Counsels’ Chambers, the company records left a lot to be desired.  Brian Johns was then secretary of the company and was in the process of issuing share certificates to the members and preparing the necessary share registers.  This was not an easy task as the share register had never been kept and it was necessary for him to go back through records and trace transactions that were several years old.  Eventually that was done but an examination of the corporate structure revealed that the memorandum and articles of the company were designed for a trust company and in fact that there was a discretionary trust deed which supposedly held all of the assets of the company upon trust for the members.  An examination of the deed revealed that it was void as it failed to comply with the rule against perpetuities!  Apart from the obvious embarrassment which flowed from the fact that no one at the bar had spotted this defect, it was plain that a trust structure was not appropriate.  It then became necessary to revest the trust assets in the company and to amend the Articles to properly reflect the arrangements under which members of Counsels’ Chambers were operating.  That matter was finally resolved at a special general meeting on the 13th of August 1987, when a new set of Articles was adopted.  The new Articles provided that the members of the company were required to hold a current practising certificate as a “local counsel”
 under the Legal Practitioners Act; provided for a system enabling a shareholder who no longer complied with the requirements of the Articles to have his share divested from him; provided that all members were automatically directors of the company without the need for elections; provided that each member was entitled to occupy a room selected by the Board of Directors in any chambers acquired by the company as premises to be used as barristers’ chambers and shall be entitled to use the facilities and services provided by the company at those chambers provided that the member shall pay to the company the appropriate floor fees and comply with any by-laws made by the Board regulating the use and occupation of chambers; provided for the Board to make by-laws relating to the use of chamber’s facilities; and provided that the by-laws may differentiate between members on the basis of seniority or on any basis other than sex or race or religious or political beliefs.  Extensive by-laws were ultimately made, but until that occurred, a collation of resolutions passed at various chambers’ meetings was published amongst the members (known as “The Red Book”) which set out these matters in detail.  I think it is fair to say that by the beginning of the 1990s the internal organisation of the bar had been placed on a very sound footing.

In 1983 Counsels’ Chambers was able to secure premises on the 2nd floor of Beagle House which were very much larger than the old premises at 99 Mitchell Street.  The library, which at 99 Mitchell Street had been scattered around wherever there was a vacant wall, was now properly housed in one large room.  Ultimately a magnificent table was purchased which was to serve those who not only wanted to use the library but also acted as a dining table for the many Bar and Bench Luncheons which were to follow thereafter.  I had been practising as a barrister from chambers in the Star Village from July 1980.  When Barristers Chambers moved to Beagle House I joined Counsels’ Chambers, and as there were now vacant rooms available the number of barristers continued to grow steadily over the ensuing years.

Legislative recognition of the independent bar

In 1982 as a result of amendments made to the Legal Practitioners Act by the Legal Practitioners Amendment Act 1982, those members of the independent bar who practised solely as counsel obtained some legislative recognition.  If one signed the roll as a local counsel, the amending Act prohibited practice in the Territory otherwise than as a barrister and independently of any other legal practitioner (s16).  It was still necessary for barristers to have a practising certificate issued by the Law Society, which remained, as it still does, the governing body of the profession. But barristers who signed the roll as local counsel were excluded from those provisions of the Act dealing with trust accounts and the Fidelity Fund.  The Act was also amended to enable the Law Society to allow members of the bar to obtain cheaper professional indemnity insurance available through the Australian Bar Association.  Amendments were also made to the Act to enable visiting interstate counsel to sign the Roll with a notation that they are visiting counsel, with consequences similar to that provided in relation to local counsel. Visiting counsel were always encouraged to sign the Bar Roll and join the Northern Territory Bar Association and many of them did.  The NTBA had established a Bar Roll on the 1st of May 1981 and has maintained it ever since.  The Roll had no legal significance, other than to record membership of the association.  There were never any restrictions in the Northern Territory designed to protect the local bar from interstate competition.  Interstate practitioners were treated the same as everyone else.  This meant they had to seek admission to the Supreme Court and obtain a practising certificate.  Before the amendments in 1982 they also had to take out professional indemnity insurance with the Law Society and open a trust account.  Although this was a nuisance, it was a lot easier for an interstate practitioner to become admitted to practice in the Territory than almost anywhere else in Australia.  Over the years literally hundreds of interstate practitioners have become admitted here, mostly barristers.  The attitude of the local bar was to welcome this infusion of talent, because it gave local barristers invaluable experience, and in any event, there was more than enough work to go around.  I personally appeared with and against many famous silks when I was at the bar - people like Gerry Brennan Q.C., Cedric Hampson Q.C., Peter Newman Q.C., Jim Thomas Q.C., Eric Pratt Q.C., Bill Caldwell Q.C., Lou Wyvill Q.C., Frank Costigan Q.C., Frank Vincent Q.C., John Coldrey Q.C., David Angel Q.C., and Frank Moran Q.C., to name but a few, and learned a lot about advocacy and the law from them all.  These great men were all respectful of the local bar, and a pleasure to do business with.  There were also many very capable junior barristers.  They came from everywhere; there was no state preference, except in Alice Springs where for a time the private firms preferred the Queensland bar and the legal aid agencies preferred the Victoria bar, due to old personal associations
.  During the 1980s, after Barrister’s Chambers moved to Beagle House, visiting counsel were encouraged to hire space from Counsel’s Chambers rather than operate from hotels or solicitors’ offices.  By further amendments made in 1983, a separate class of practising certificates for pupils of barristers was introduced.

Barristers’ clerks

In October 1986 another major change of direction was taken by the bar.  For the first time, Counsels’ Chambers employed a clerk with authority to accept briefs on behalf of individual barristers.  The system was still quite different from the eastern States, in that the clerk was not retained on a percentage of the barristers’ fees, although it was part of her duties to assist the individual barristers to collect their fees.  The first person to occupy this position was Maureen Butt who served in this capacity and as office manager and bookkeeper to the company until her retirement on the 12th of July 1996. 

The growth of the bar after 1980

The 1980s was a period of gradual consolidation for the independent bar.  Numbers varied but were steady around about 12-14 members.  There were a number of appointments as Queen’s Counsel; Brian Martin, Frank Gaffey and Michael Maurice on the 29th of September 1982; myself on the 16th of November 1983; Tom Pauling on the 22nd of November 1984; Graham Hiley in November 1987 and Trevor Riley in April 1989
. There were also frequent changes.  Brian Johns, Peter Tiffin, Michael Ward, Michael Maurice, Trevor Dorsman, Pat Loftus and Tom Pauling Q.C. left Counsel’s Chambers, and were replaced by Terry Coulehan, Alistair Wyvill, John Reeves, Jon Tippett, John McCormack, Daynor Trigg, and Colin McDonald.  The bar also produced the Territory’s first three Solicitors-General.  Ian Barker Q.C., who had been Solicitor for the Northern Territory from January 1978, became the first Solicitor-General upon self-government as from the 1st of July 1978.  He was followed by Brian Martin Q.C. in 1980,
 until his appointment to the Supreme Court Bench in 1987; and Tom Pauling Q.C. who has been Solicitor-General since the 1st of February 1988.  A number of local counsel as well as visiting counsel have been appointed to judicial office
.  

In October 1987 the members of Counsel’s Chambers resolved to change the name of Barristers’ Chambers to William Forster Chambers in honour of the former Chief Justice.  This was to establish a trend.  When new chambers were opened by John Waters, Steve Southwood, and Jon Tippett in October 1990, it was named James Muirhead Chambers after a long standing Territory Judge.  James Muirhead Chambers was originally located in Wood Street; in 1997 it re-located to the Esplanade.  A third set of Chambers, Edmund Barton Chambers, named after a former High Court Judge and Prime Minister was established by Pat Loftus in 1997 opposite the Darwin City Council Chambers. 

In 1988 and 1989 there was a lot of discussion about shifting premises once again as the existing premises had become over-crowded.  There were a number of applications to join the bar but there were no rooms available.  Initially investigations were made into the purchase of Safety House, a four story building in Mitchell Street, but these proved fruitless.  Towards the end of 1988 a decision was becoming critical as the landlord was proposing to renovate the building and this would cause severe disruption to Counsels’ Chambers.  On the other hand, the rent paid for Beagle House was very cheap and there was a reluctance by some members to move.  Other options considered were to move to the top floor of Territory House or into the Australian Airlines Building.  Eventually it was resolved to move to the latter and after a long period of negotiation Counsels’ Chambers took over Povey’s lease over the 2nd floor of that building and also acquired some additional space on the third floor
.  The new premises required substantial renovations and after this was attended to, the bar moved to the new premises on the 1st of November 1989.

For a long time during the 1980s the bar promoted itself with the rest of the legal profession via a publication distributed to the firms, originally prepared by Peter Tiffin and then updated from time to time, called “Who’s Who in Chambers”, which provided a potted summary of each of the members of Counsels’ Chambers.  

Crown Prosecutors and the Office of the Director of Public Prosecutions

During the 1980s there were also significant changes to the Crown side of practice as a barrister.  Up until 1990, prosecutors, or at least the more senior ones, practised as in-house counsel as part of the Crown Prosecutor’s office.  Some of the leading prosecutors during the period from 1970 to 1990 were Bill Raby, Clem O’Sullivan, Peter Tiffin, Frank Gaffey, Mick O’Loughlin, Denis Norman, Tony Cavit, Dick Wallace, Jack Karczewski, and Chris Roberts, with regular appearances by the Solicitor-General as well.  There were also a number of in-house barristers employed in the legal aid agencies
.  The more significant matters were sometimes briefed out: e.g. the prosecutors in the famous Chamberlain litigation were Ian Barker Q.C. and Tom Pauling who were both at the independent bar at the time.  The most significant change to occur on the Crown side was the establishment of the Office of the Director of Public Prosecutions, in 1990.  The purpose of this was to create an office independent from the Attorney-General, who had ministerial control over the department.  The first Director, Len Flannagan Q.C. took up his appointment on 21 January 1991.  The internal structure of the office made a clear separation between those who practised solely as counsel, and those who practised as solicitors.  Flannagan Q.C. rarely appeared in court personally, taking the view that the Director should appear only in cases where there was an important matter of principle to be determined by the court.  By 1993, the office recruited Rex Wild Q.C. as senior assistant to the Director, and employed between 10-12 other Crown prosecutors, the most senior of which were Jack Karczewski and Dick Wallace.  Wild Q.C. became the second Director, after Flannagan Q.C.’s retirement in 1996.  After the creation of the office, the Solicitor-General ceased to represent the Crown in appellate or trial work on a regular basis, and briefs to the private profession were significantly reduced.

Female barristers

Significant changes to the bar were to appear in the early 1990s.  The first female member of the bar, Sally Gearin, joined the bar on the 20th of June 1990.  There are now four active female members of the local bar: Sally Gearin, Raelene Webb, Jenny Blokland and Judith Kelly.    There have also been a number of female barristers employed in the Office of the Director of Public Prosecutions including Therese Austin, Alexis Fraser, Gina O’Rourke, Jan Whitbread, Janelle Martin, Veronica McClintic, Sharleena Musk, Dr. Nan Rogers, Amanda Story, Lyn McDade, Popi Gatis, Georgia McMaster, and Tiarni McNamee.

Queen’s Counsel and Competition Policy

In 1991 a major dispute erupted over the question of whether of not the office of Queen’s Counsel should be abolished.

The arrangements which existed for the appointment of Queen’s Counsel had been settled between Paul Everingham, the then Chief Minister and Chief Justice Forster in 1980.  The procedure which was accepted was the Victorian system and acknowledged that all recommendations should come from the Chief Justice to the Attorney-General
.  On 22 April 1980, the Attorney-General tabled a brief statement in the Legislative Assembly which stated, inter alia:

“Because of our unique constitutional situation, legislation such as s20 [of the Legal Practitioners Act] is necessary to enable appointments to be made here but I would hope that a tradition will become firmly entrenched whereby commissions are issued by the Administrator in Executive Council only upon the recommendation of the Chief Justice.   Such a practice should not be, in my opinion, the subject of legislation because one presumes that successive governments will appoint barristers to be Queen’s Counsel not by way of dispensing favours but in recognition of their eminence in the legal profession.  This, of course, is the significance of such appointment although, in more recent years, most commissions have been given only to counsel who are pre-eminent and considered by the judges to be worthy of appointment.  The practice that I have referred to should ensure that appointments in the Northern Territory are not made for reasons divorced from traditional considerations.”

In July 1991 John Waters applied to Chief Justice Asche for appointment as one of Her Majesty’s Counsel.  Despite the recommendation of the Chief Justice, and the support of the Attorney-General for the Northern Territory, the Northern Territory Cabinet did not approve of his appointment and ultimately the then Acting Administrator of the Northern Territory (Chief Justice Asche), acting on the advice of the Executive Council, determined that his application should be rejected.  The official reason given for the rejection of the Chief Justice’s recommendation, which also had the support of the Northern Territory Law Society and the Northern Territory Bar Association, was “that after consideration on the merits the request that (John Waters) be granted silk be refused,” and had nothing to do with government policy which had intervened in the meantime that no further applications for silk would be received
.  

Waters brought proceedings in the Federal Court seeking a declaration that the decision of the Acting Administrator was void because he alleged that certain persons had lobbied Cabinet members to refuse his appointment, and that he had been denied the opportunity to respond to these representations.  The Federal Court, Olney J, rejected the application on the basis that the matter was not justiciable.  

For a time thereafter the office of Queen’s Counsel was seriously threatened.  It is still threatened.  There are those who would like to see the office abolished and there was for a time a proposal which, if accepted, would not only have seen the abolition of the office, but would have prevented the Bar Association, the Law Society or the Judges from putting into effect any alternative system of recognition of seniority amongst counsel.  For the time being a truce has been declared and in 1996 a new protocol was accepted between the Government, the Chief Justice and the legal profession for the appointment of Queen’s Counsel which has enabled Colin McDonald and Rex Wild to be appointed in January 1997, and for other appointments to follow in later years.  However, the protocol allowed for the possibility of appointment by the Attorney without the Chief Justice’s recommendation.   Whilst the Bar took steps to prevent applications for silk being made in any way other than on the recommendation of the Chief Justice, Shane Stone who was then Attorney-General and Chief Minister, appointed himself as a silk in 1998.    Stone had not practised at the independent bar in the Northern Territory, although he had practised as a solicitor.  His appointment horrified the legal profession  and was publicly criticised.    Although there was some precedent for the appointment of an attorney-general elsewhere, particularly upon retirement from politics, this had not previously been done in the Territory, and I think it unlikely to be repeated.

The future of the protocol is now in considerable doubt.  In late 2000 the Attorney-General and Chief Minister Mr. Burke, refused to follow the protocol.   A member of the Bar, having received the Chief Justice’s recommendation, was not appointed.  It remains to be seen what emerges from this. But the mood, certainly at the level of the Commonwealth Government, is to try to bring radical change to the legal profession and to the bar in particular.  The philosophical basis for these proposals is what is known as the “Competition Policy”.  This policy has its foundations in the Independent Committee of Inquiry on National Competition Policy (the Hillmer Inquiry) which published its report in August 1993.  In relation to the structure of the legal profession, this policy has come under further scrutiny by the Trade Practices Commission and by the Access to Justice Advisory Committee in 1994.  In August 1995, the Council of Australian Governments (COAG) finalised a National Competition Policy Agreement for the purpose of introducing competition policy based reform into the “legal services market”.  As a result the Northern Territory Government issued a discussion paper
  relating to the structure of the legal profession which suggested, amongst other things, that all differentiation between barristers and solicitors, so far as legislative regulation is concerned, should be removed; that the practice of appointing Queen’s Counsel be abandoned; that it be legislatively prohibited to introduce a scheme for recognising seniority between legal practitioners; enabling barristers to take instructions directly from the public and to sue and be sued for their fees; and enabling barristers to be sued for negligence for “in court” acts and omissions. Some of these proposals are still on agenda for discussion.

Many of the criticisms which have been made of the independent bar are difficult to understand.  The bar by its very nature is very competitive; every single member of it is competing against every other member of it for work.  Most of the features which distinguish the members of the independent bar from the rest of the profession have been brought about by practical necessity.  Barristers choose to work as barristers and accept their briefs only from solicitors because that is the way they prefer to work.  Direct access by the public would significantly interfere with barristers’ work practices. A barrister’s practice does not require him or her to maintain files or records.  It is a very simple business; the solicitor prepares a brief, it is sent to the barrister who either provides written advice or if it is a brief to appear in court, appears in court.  From the barrister’s point of view it generates very little paper work and record keeping, minimal phone calls and correspondence, and ample time is provided to give uninterrupted thought to the problems the barrister is attending to.  The importance of “thinking time” for preparation cannot be too heavily emphasised or too highly prized. A barrister does not usually have to employ a full time secretary; he is able to do with a typing pool.  In this way he is able to keep his overheads down and by sharing his overheads with other barristers is able to keep his fees down.  

The rule which prevents a barrister from suing for his fees has, as its alter ego, the rule which precludes him from being sued for in-court negligence.  The reason for the latter rule was expounded upon at length by the High Court in Giannarelli v Wraith (1988) 165 CLR 543.
  The same rule applies to a solicitor who is appearing in court as a counsel.  The combination of these rules has these effects:  first it requires the solicitor to ensure that he has funds in his trust account from his client to meet the barrister’s fees; secondly the solicitor is professionally liable to the barrister for the payment of those fees and can be dealt with professionally if he does not pay; thirdly barristers enjoy some immunity from suit and therefore are able to obtain cheaper professional indemnity insurance and keep virtually no records.  Of course it may be said that the incompetent counsel who loses his client’s case leaves his former client without a remedy.  In criminal matters, incompetence by counsel is a ground of appeal which occasionally, albeit rarely, succeeds.  In civil cases there is admittedly no remedy. 

Ultimately the reason given for the immunity from suit in favour of advocates for in-court negligence is that it is inconsistent with an advocate’s duty to the court and necessary in order to promote the efficient administration of justice.
  Lawyers are often criticised, I think most unjustly, by politicians and members of the public who do not realise the extent to which they make a valuable contribution to society.  There is no other business or profession which provides on a regular basis free services to the public, yet lawyers participate in various schemes to provide free advice.  No other profession or segment of the public is so heavily involved in keeping governments honest, in standing up for the rights of the individual, and in protecting the poor.  It is common practice for lawyers to act on behalf of impoverished clients without any expectation of being paid unless the litigation is successful.  This applies to the bar as much as it does to the solicitors concerned.  Yet despite this, the fact of the matter is that of the professions, the legal profession seems to be  the main profession which has been targeted by COAG for reform.  Yet it is a fact that very few members of the bar derive a significant income from their practices - certainly nothing like what they could earn in private business.  

Activities of the N.T. Bar Association

Throughout its existence the members of the independent bar have jointly and severally made a significant contribution to public life, to the promotion of the rule of law, the administration of justice, and the independence of the judiciary.  So far as the Northern Territory Bar Association is concerned, its main activities have been to attend to the regulation of the bar by the adoption of professional conduct rules which were seen as necessary to enhance the continued existence of the bar as a thriving independent entity, and to lay down appropriate guidelines for establishing harmonious relations with solicitors.  Despite what some may think, it was never the intention of the bar to place itself upon a superior footing to that of the rest of the profession.  In the conduct of litigation there is no doubt that the instructing solicitor and the barrister must act together as a team, each with different roles and responsibilities.  In general, the barrister can only act upon instructions, and these he must obtain from the solicitor who in turn must act on the instructions of his client.  But there are many areas where the barrister has to make decisions which cannot be the subject of instructions, as the observations of Mason CJ in Giannarelli v Wraith clearly demonstrate.  A barrister is an officer of the court, and his duty to the court is paramount, even if his client instructs him otherwise.  Litigation requires him to exercise an independent discretion in the presentation of his case which requires him to consider, not only his client’s prospects of success, but the speedy and efficient administration of justice.  No one can tell him which witnesses to call, which questions to ask, what to say in a final address, or what points of law to argue, notwithstanding that the client may wish every rabbit to be chased down its burrow.   There has been no occasion, so far, to doubt that the bar in the Northern Territory has not fulfilled its obligations to the courts.

The Bar Association also assists barristers who are having difficulties collecting their fees from defaulting solicitors.  Fortunately this occurs but rarely, and only on one or two occasions has it been necessary to black list a firm.  On those occasions, the firms were reported to the Law Society for unprofessional conduct but ultimately those matters were able to be resolved.  The Bar Association also organised Bar and Bench lunches and dinners, sometimes involving the magistrates, and usually there was a guest speaker.  Sometimes the speeches were good enough to be published and on one such occasion publication did occur
.  The purpose of the lunches, apart from being a pleasant social gathering, was to raise awareness and discussion about issues which affected the courts and the administration of justice generally.

The bar has been very supportive of the Law School at the Northern Territory University which it  has assisted with the provision of prizes and  lecturers.  A number of barristers have over the years served in the latter capacity and there is no doubt that the significant effort involved in having to lecture in a subject has not only been of benefit to the Law School but has done much to enhance the professional standing and the skills of those who have participated in that endeavour.  

The bar has also been very active in protecting the public from government excesses, bureaucratic mismanagement and the promotion of law reform.  Various committees of the bar have worked in a number of areas: police powers legislation; court delays; proposed changes to the Criminal Code, the Mining Warden’s Court, the Local Court and the Parole Board; proposed legislation for the introduction of listening devices; changes to the provisions of the criminal injuries compensation legislation; proposed changes to the Real Property Act; Local Court costs; circumstances under which a former Judge might properly return to private practice; and the introduction of simplified rules enabling interstate practitioners to become admitted to the Supreme Court.   Members of the bar have assisted by providing lecturers at Police Prosecutors courses; they have served voluntarily on the Legal Practitioners Admission Board; on the Land Law Review Committee; on the Supreme Court Rules Committee; on the Constitutional Development Committee; on the Northern Territory Law Reform Committee; on the Northern Territory Council for Law Reporting; on the Legal Practitioners Complaints Committee; on the Supreme Court Library Committee and on the Northern Territory University Law Faculty Board.   They have given their time to assist the training of advocates in Bangladesh. In 1990 the Association hosted the Australian Bar Association Conference in Darwin - a significant achievement for such a small bar.  In addition, the President of the bar has been involved in such matters as regular monthly meetings with the Chief Justice and the President of the Law Society to discuss matters of concern relating to the administration of justice; occasional meetings with the Attorney-General relating to the appointment of new Judges, Queen’s Counsel and the like; attending meetings of the Australian Bar Association addressing issues affecting the bar throughout Australia; as well as providing the leadership necessary to ensure that the multitude of other matters which the bar is involved in are attended to.  It is also usual for at least one member of the bar to seek election to the Council of the Law Society, and bar members are often called upon to assist the Law Society in relation to disciplinary proceedings.  

When the Northern Territory established its own Court of Appeal and Court of Criminal Appeal on the 12th of March 1986, arrangements were made by the then Chief Justice with the President of the Bar Association for members of the bar to provide assistance to the Court whenever there is an unrepresented appellant in the Court of Criminal Appeal.   After a request from the Court, the President will then nominate a counsel to appear as amicus curiae in the matter concerned.  There is of course no payment involved; in each such case, legal aid has been refused.  Sometimes this could turn out to be a very burdensome task.  One such appeal lasted for in excess of a week!  I might add that quite a number of these appeals were ultimately successful.

In late 1989, the NT Bar Association became a member of Law Asia.  The bar also made a gift of a painting to the Supreme Court in 1991 when the Court moved to the new Court House.  The bar has also been supportive of the many activities of the Law Society, including Law Week.  Since its formation, the President of the bar has usually been invited to address the Court on formal occasions.  Individual members of the bar have also provided free assistance to refugees seeking to become lawful immigrants.  

No Northern Territory born practitioners have been appointed to judicial office, or have taken silk  as yet.   Only in very recent times has any graduate from the Northern Territory University or any Territory born practitioner signed the Bar Roll.  There is yet to be a local set of chambers in Alice Springs.  I have no doubt that the town could support one or two barristers.  So far no member of the Northern Territory Bar has been struck off the roll or suspended from practice.  No members of the Northern Territory Bar have given up practice in order to go into politics.  J Reeves Q.C. was formerly MHR for the Northern Territory in the Commonwealth Parliament.  J Waters Q.C. unsuccessfully stood for political office on a number of occasions before joining the Northern Territory bar;  P Loftus also unsuccessfully stood for a seat in the Legislative Assembly before joining the bar.  This is a change from the period from 1950-1980 when there were several prominent barristers elected to the Legislative Council: Neil Hargreave, Dick Ward, Ron Withnall and Tiger Lyons.

The Bar itself has made significant amendments to some of its rules.  On the 18th of November 1993 it adopted the New South Wales Bar’s direct professional access rules, which, as I understand it, enables barristers in some circumstances to take instructions from other professional persons (such as accountants) who are not solicitors; and the rule that prohibited counsel from visiting solicitors' offices has now been suspended indefinitely.

In recent years, the Bar has been called upon to address a number of significant issues:  mandatory sentencing; proposed challenges to the right of silence; freedom of information; the wearing of wigs and robes; proposed changes to the form of address given to Magistrates; the independence of the magistracy; the adoption of a new constitution for the Northern Territory to enable the Territory to become admitted as a State; the use of technology in the courts; as well as a host of routine matters.   Because of the number and variety of the important issues which kept coming up and because the Bar could only deal with such issues at a general meeting, it was decided in December 1999 to change the constitution to form a Bar Council which would be responsible for the sole management of the Association’s affairs and concerns.   The Bar Council consists of the President, Immediate Past President, Secretary/Treasurer, representatives from each of the established chambers and one appointed by the “special members”.
   The Vice President is now elected by the Bar Council rather than by the members in general meeting.   Other developments which have been foreshadowed is the incorporation of the Association, and the establishment of its own web-site on the internet.

On 14 October 2000, the Bar held its 20th Anniversary Dinner at the Carlton Hotel.   The principal speaker was His Honour Acting Justice John Gallop, who had, before his elevation to the bench, practised as  a crown counsel in the Territory in the 1960s.  Only three of the original members of the bar were able to be present – Justice Eames, Tom Pauling Q.C. and myself.  The dinner was well attended and a great success.

On 23 October 2000, Steve Southwood Q.C., a former President of the N.T. Law Society, and the Vice President of the Bar Association was elected to the Executive of the Law Council of Australia, the first time a practitioner from the Northern Territory has taken up a position on the executive of the national body.

Conclusion

In twenty years the Northern Territory Bar Association has grown from a small body of practitioners which met irregularly and which did not even have a constitution, the affairs of which were largely left in the hands of the President, to a well organised body run by a Bar Council which meets on a regular basis.  The Bar has continued to grow in numbers and strength.  There are now 6 resident silks.   The overall strength of the private bar, has grown from one silk and 9 juniors to 4 silks and 21 juniors, and the number of chambers has grown from one to four.   In the same period, the strength of the Supreme Court has remained static at 6 resident judges for most of this time.  Although there has been some growth in the number of magistrates, there is still no district court.   Where has all the additional work come from to support this growth?  There are probably several factors involved, but the most significant is clearly the support which the bar has been able to enjoy from the solicitors, who presumably are finding it less and less necessary to look elsewhere for counsel.   There is still room for further growth, particularly as there is no silk practising as a criminal law specialist – a field which utilises a large part of the Supreme Court’s available hearing time.   It seems, regrettably, that barristers who practice largely or exclusively as criminal law specialists have difficulty in  persuading the profession of their credentials, but surely that attitude will inevitably change, hopefully in the very near future.

TABLE A

OFFICE BEARERS OF THE NORTHERN TERRITORY BAR ASSOCIATION

	DATE
	PRESIDENT
	VICE PRESIDENT
	SECRETARY 
	TREASURER

	27/6/80
	M Maurice
	
	T Pauling
	G Hiley

	27/11/81
	T Pauling
	D Mildren*
	G Hiley
	P  Bracher

	27/10/85
	T Pauling
	D Mildren
	G Hiley
	P Bracher

	16/4/87
	T Pauling
	D Mildren
	J Reeves
	J Reeves

	16/12/87
	D Mildren
	T Riley
	J Reeves
	J Reeves

	8/9/88
	D Mildren
	T Riley
	J Reeves
	J Reeves

	11/11/90
	D Mildren
	T Riley and

J Waters **
	J Reeves
	J Reeves

	18/6/91
	G Hiley
	T Riley and 

J Waters
	J Reeves
	J Reeves

	25/2/93
	T Riley
	J Waters and 

J Reeves
	P Barr
	P Barr

	22/10/94
	T Riley
	C McDonald and

J Waters
	P Barr
	P Barr

	17/4/97
	C McDonald
	J Waters
	M Spargo
	L Silvester

	26/4/99
	C. McDonald
	S. Southwood
	B. O’Loughlin
	L. Silvester

	23/3/2000
	J. Reeves
	S. Southwood ***
	B. O’Loughlin
	B. O’Loughlin


*
The Office of Vice President was not created until the 27th of November 1981.

**
As from the 11th of November 1990 it was resolved that there be two Vice Presidents

***
As from 13 December 1999, the Vice President was required to be elected by the Bar Council

TABLE B

LIFE MEMBERS OF THE N.T. BAR ASSOCIATION

MDA Maurice

K O’Leary

JH Muirhead

BF Martin

D Mildren

T. Riley

TABLE C

LOCAL COUNSEL TO TAKE JUDICIAL OFFICE *

RC Ward

MDA Maurice

BF Martin

D Mildren

GM Eames (Supreme Court of Victoria)

TF Coulehan (Master)

T. Riley

*
All appointments except G.M. Eames were to the Supreme Court of the 


Northern Territory

TABLE D

LOCAL COUNSEL TO TAKE UP APPOINTMENT AS MAGISTRATES

IN THE NORTHERN TERRITORY

A McGregor *

T Pauling

D Trigg

R Wallace *

M Ward

J F Hannan *

A Cavitt *

 J. Birch*

*
former Crown prosecutors

TABLE E

LOCAL COUNSEL TO BE APPOINTED QUEENS COUNSEL 

IN THE NORTHERN TERRITORY

RC Ward

IM Barker

BF Martin

FJ Gaffey

MDA Maurice

D Mildren

TI Pauling

GE Hiley

TJ Riley

R Wild

CR McDonald

J.E. Reeves

J.B. Waters

S. Stone*

S. Southwood

*As Attorney-General, Mr. Stone was an ex officio member of the Northern Territory Bar Association.

TABLE F

NON-RESIDENT MEMBERS OF THE NT BAR ASSOCIATION

TO TAKE JUDICIAL OFFICE

EC Pratt (District Court Queensland)

PJ Rice (District Court South Australia and NT Supreme Court)

J Thomas (Supreme Court of Queensland)

MB Grove (Supreme Court New South Wales)

PJ Newman (Supreme Court New South Wales)

J Badgery-Parker (Supreme Court New South Wales)

M Ward (Stipendiary Magistrate - Northern Territory, S.A. and A.C.T.)

MC Lee (Federal Court of Australia)

DN Angel (Supreme Court of the Northern Territory)

PD Blaxell (District Court Western Australia)

JS Winneke (President of the Court of Appeal - Supreme Court of Victoria)

BT Lander (Supreme Court of South Australia)

TA Worthington (District Court South Australia)

BM Debell (Supreme Court of South Australia)

BSJ O’Keefe  (Chief Judge, Commercial Division, Supreme of NSW)

TABLE G
MEMBERS OF THE NORTHERN TERRITORY BAR ASSOCIATION TO BECOME

SOLICITOR-GENERAL FOR THE NORTHERN TERRITORY

IM Baker Q.C. 

BF Martin Q.C.

TI Pauling Q.C.

SOURCES

Minutes of the NT Bar Association

Minutes of the Bar Council

Minutes of Counsels’ Chambers (NT) Pty Ltd

Personal Interviews with TI Pauling Q.C., IM Barker Q.C., MDA Maurice Q.C.

Northern Territory Bar Roll

Northern Territory Dictionary of Biography Vol. 3, NTU Press, 1996, D. Carment and H.J. Wilson (Eds)

“Lawyers in the Alice”, Jon Faine (The Federation Press 1993)

“The Front Door”, Douglas Lockwood, (Rigby Ltd, 1968).

Personal papers of the author

Annual Reports of the Director of Public Prosecutions (various)

Northern Territory Times (various)

Northern Standard (various)

The Law Almanac (published by the Office of Courts Administration) (various)

“Balance” (the official publication of the Law Society of the Northern Territory) (various).










� 	For further references to Smith, see D Lockwood, The Front Door, pps 45, 48, 70, 178; Law Society Bulletin (S.A)., Nov 1986, Vol 8, No 10, p 303 ff.; Gibbney and Smith, “A Biographical Register” 1788-1939, Vol 2, p. 269, R v Smith (1876) 10 SALR 213, and note at p 248; (1877) 11 SALR 5. C.J. Swanson, The Maladministration of the Northern Territory (1824-1924) (unpublished thesis), pp 13-14; There are also numerous references to Smith in the N.T. Times, 1873-5. Smith was the father of Frank Villeneuve Smith Q.C. who also appeared as counsel in the Supreme Court of the Northern Territory in the 1950s.





� 	See N.T. Times, 1873-5.





� 	Northern Territory Dictionary of  Biography, Vol 3, pp159-160 N.T.U. Press (1996) D. Carment & M.J. Wilson (Eds)





� 	See N.T. Times and Govt. Gazette, March 3, 1911.





� 	See entry in Northern Territory Dictionary of Biography, Vol 3., N.T.U. Press, 1996, p 211 ff for further information.





� 	Ibid, p 272 ff.





� 	For further reading, see F.X. Alcorta, Darwin Rebellion 1911-1919 (1984) N.T. Govt. Printer;                D. Lockwood, The Front Door, Rigby Ltd (1968) chs 13 & 14; A Powell, Far Country7, ch 7.





� 	Ibid, p 16 ff.





� 	In the matter of the Estate of Goodya Singh, Hogan D.J., 18/1/1921; reported in N.T. Times and Govt. Gazette, Jan 1921.





� 	Presley v Geraghty (1920-21) 29 CLR 154.





� 	See Northern Territory Dictionary of Biography, supra note 5, at pp 9-11.





� 	In Re Bateman, Roberts J., 4/10/1926, reported in Northern Standard, 5/10/26





� 	See Northern Standard, August 3, 1934.





� 	Lyons went into partnership with J.S. Harris.  See Lockwood, supra, pp 129-130.





� 	For a fuller account, see D Mildren The Administration of Justice in the Northern Territory During the War Years, (1994) 5 Journal of Northern Territory History, 21 esp at 34.





� 	See Barbara James, Twenty Years On (A Short History of the NT Law Society 1968-1988) Law Society N.T. publication to commemorate the Society’s 20th Anniversary Dinner.





� 	Ibid.





� 	Later Chief Minister and Attorney-General for the Northern Territory.





� 	Notably John Harrison, Geoff Eames, David Parsons, Paul Rosser, Graham Hiley and Peter Bracher.





� 	Personal interview, 10 September 1997.





� 	Ibid.





� 	I.M. Barker Q.C., M Maurice, T Pauling, G Eames, G Hiley, P Bracher, D Parson, J Harrison and myself.  J Waters was an amalgam with a significant counsel’s practice.  T Coulihan was an in-house counsel with Cridland and Bauer.





� 	After self-government Ordinances were called “Acts”.


� 	A list of all office bearers is set out in Table A below.





� 	In fact some barristers have found it advantageous to leave chambers and set up on their own.  I understand that at least one former member of chambers does receive direct instructions from the public.





� 	If a barrister was offered a brief which clashed with a pencilled brief, the barrister was obliged to give the solicitor for the pencilled brief a reasonable opportunity to deliver a proper brief and retain his priority under the cab-rank rule.





� 	See below.





� 	See Jon Faine, Lawyers in the Alice, Federation Press, (1993) seriatim but esp. pp 150 ff. for the explanation for the link between the Central Australian Aboriginal Legal Aid Service and the Victorian Bar.  The Queensland connection with private practitioners was due to Paul Everingham who came to Alice Springs from Queensland and established what was to become a very busy litigation practice in September 1967.  The tradition was carried on by John Reeves, another Queenslander, who took over the litigation side of the practice in 1975: see Frances Chan, King of the Kids, Diflo Publications, Palmerston (NT) pp 10-11.





� 	For the full list, see Table E below.





� 	Barker QC left the Territory to join the Sydney Bar.   Ultimately he became a very popular President of the New South Wales Bar Association (1998-1999).





� 	See Tables C, D and F.





� 	In between the establishment of James Muirhead Chambers and Edmund Barton Chambers, a set of chambers called Gerard Brennan Chambers existed for a while.   Now there is a fifth set – John Toohey Chambers, as well as a few barristers practising out of their own separate offices.





� 	Poveys (a firm of solicitors) had amalgamated with Cridlands and no longer required the premises.





� 	Far too many to mention individually, they usually lasted only a year or so.





� 	The arrangements were set out in correspondence which is reproduced in Waters v Acting Administrator of the Northern Territory and Another (1993) 46 FCR 462 at 467-8.





� 	Ibid.





� 	Ibid, at 471.





� 	Our Territory - The Future Discussion Paper 97/1, Structure of the Legal Profession, issued by the Attorney-General, 1997.





� 	See Northern Territory Issues Paper, September 2000, National Competition Policy Legislation Review, a document prepared by the Northern Territory National  Competition Policy Review Team, on behalf of the N.T. Attorney General’s Department.





� 	Recently the House of Lords chose to alter the rule in England:  see Arthur JS Hall & Co v Simons (2000) 3 All ER 673.





� 	The House of Lords declined to follow Giannarelli v Wraith, at least partly because there is a new procedure available in England enabling unmeritorious claims to be struck out at an early stage:  see the comment in  (2000) 74 ALJ 568, 585.   A similar procedure does not exist in Australia.


� 	The Hon. Justice P. Rice, The Court as It Was, (1986) 2 Aust. Bar. Review 50.








� 	Members who are visiting counsel, academics, the DPP, and barristers employed by the Crown.





*
A Judge of the Supreme Court of the Northern Territory, Adjunct Professor and lecturer in Legal History at the Northern Territory University, and life member of the N.T. Bar Association. 
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